


permissible.? The Joint Petitioners seek clarification
that the Cable Act also permits cable operators to offer
discounted service pursuant to the Commission’s longstanding
"Competitive necessity" doctrine.

Under the competitive necessity doctrine, discounts to
particular customers will not be deemed unlawful if the new
rate is offered to met competition and thereby promotes
reasonable rates for all users.® The Commission has long
found this policy essential in other communications services
to allow operators to compete effectively as well as to
provide affordable service to customers. Nothing in the
Cable Act or the doctrine itself suggests that the
competitive necessity doctrine would have anything but
similar beneficial effects in the cable context.

Cable operators need this kind of pricing flexibility to
respond to attempts by competitors to engage in cream-
skimming low-cost and high revenue areas -- a practice that
would tend to drive up rates paid by other customers. By
permitting quick response to a competitor’s price reductions,
the doctrine enables operators to retain their customer base.
Because fixed costs continue to be spread over a larger group

of subscribers, all cable customers would benefit from

2 Id. at 267.

2  See AT&T Communications, 4 FCC Rcd 7712, (1988);
Private Line Rate Structure and Volume Discount Practices, 97
FCC 2d 923, 948 (1984). Private Line at 948.
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application of the doctrine. Moreover, arms length
commercial transactions between the cable operator and an MDU
owner or manager do not involve the same dynamics or relative
bargaining positions that underlie the individual consumer
protection thrust of the 1992 Act. MDUs, whether transient
or longer-term residences, have access to SMATV and wireless
cable systems; thus the rationale which exists for regulation
of rates to individual consumers is not present. For these
reasons, cable operators should be able to invoke the
competitive necessity doctrine to meet competitive
challenges.

B. Evidentiary Hearings and Due Process Safeguards

Should be Available To Protect Cable Operators

The Order provides that local franchising authorities
should have the flexibility to "decide for themselves whether
and when to conduct formal or informal hearings as long as
they act on rates cases within the prescribed time periods we
have established and provide interested parties with notice
anid meaningful opportunity to participate."¥® This passage
suggests that the nature of procedure used is left to the
unfettered discretion of the franchising authority. The
Commission should clarify that due process concerns may
require a formal hearing under certain circumstances.

It is well established that the Due Process Clause of

the Fifth Amendment requires that, prior to deprivation of a

0 Report and Order at 86.
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property interest, the affected parties must be afforded an
opportunity for hearing.? Further, where there are
disputed issues of material fact to be resolved, the
decision-making authority must conduct a formal trial-type
hearing.¥ while Joint Petitioners agree that the
flexibility to use informal procedures in rate cases could
reduce administrative burdens on both the reviewing authority
and the cable operator, such procedures might not always be
sufficient to protect the operator’s rights. Accordingly,
the Commission should clarify that, in such cases where
material issues are in dispute, the reviewing authority must
convene an evidentiary hearing upon the request of the cable
operator and the submission of a reasoned analysis as to why
such a hearing is necessary.

C. The Commission Should Permit the Settlement
of Rate Cases

The Report and Order states that "the regulatory

structure established by Section 623 of the Cable Act does

not appear to give cable operators and franchising

S e L r— e e L ad i A R A T ETIEA
—_ 4 FEEEEzg!!!!!!!!!!j%j! g

s 12:1(i§79). The rates to be charéed for an operator’s
cable service clearlv consestitute a nrovnertv interest for







detrimental, albeit unintended consequences for the cable

television industry.
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